
Fair Labor Standards Act:
The New Overtime Rules



“White Collar” Exemptions

“EAP” or “White Collar” Exemptions
• Executive Employees
• Administrative Employees
• Professional Employees



Three Tests for Exemption

1.Salary Level
2.Salary Basis
3.Job Duties



New Overtime Rule Overview

• March 2014 – Presidential Memorandum

• July 2015 – Notice of Proposed Rulemaking

• May 23, 2016 – Final Rule Published

• December 1, 2016 – Final Rule Effective



New Overtime Rule Changes

• Salary Level Increases

• Nondiscretionary Bonuses

• Automatic Updates



New Overtime Rule

Standard Salary Level (29 CFR 541.600)

• Current - $455 per week ($23,660/year)
• New - $913 per week ($47,467/year)(Effective 12/1/2016) 

Highly Compensated Employee (HCE)(29 CFR 541.601)

• Current - $100,000 per year
• New - $134,004 per year (Effective 12/1/2016)

• HCE has simplified “Job Duties” tests



New Overtime Rule

Standard Salary Level ($913/week)
• Equals the 40th percentile of weekly 

earnings of full time salaried workers in 
the lowest wage census region 
(currently the South).

• The $913 per week salary must be “free 
and clear” or independent of any credit 
for non-cash items of value such as 
board, lodging, or other facilities.



New Overtime Rule

Highly Compensated Employee
• Equals the 90th percentile of earnings for 

full time salaried workers in the US 
(without regard to regional differences).

• Must be guaranteed at least $913 per 
week.
• Additional compensation (above 

$913/week) may be from bonuses, 
commissions, etc.



New Overtime Rule
Nondiscretionary Bonuses

• Nondiscretionary bonuses and incentive payments, 
including commissions, may be used to satisfy up to 10% 
of the standard salary level ($913/week). Minimum of 
90% of standard salary level must be paid as a weekly 
salary (approximately $822/week).

• Nondiscretionary bonuses and incentive payments 
(including commissions) are forms of compensation 
promised in advance to employees (e.g., bonuses for 
meeting set production goals, retention bonuses, and 
commission payments based on a fixed formula). 



Nondiscretionary Bonuses
Cont.

Payments must be paid on a quarterly or 
more frequent basis.

• Does not have to be a calendar quarter 
(i.e. January – March), can be any 13 
week period the Company designates.



New Overtime Rule
Nondiscretionary Bonuses

• If an employee does not earn enough from the 
nondiscretionary bonus, commission, or 
incentive payment in a given quarter to meet the 
standard salary level – an employer may make a 
“catch-up” payment within one pay period of the 
end of the quarter (i.e. at beginning of next 
quarter).

• Any such “catch-up” payment will count only 
toward the prior quarter’s salary amount and not 
toward the salary amount in the quarter in which 
it is paid.



Non-Discretionary Bonus

• $913/week x 10% = $91
• $913 - $91 = $822/week
• $91 x 13 weeks in quarter = $1,183
• $1,183 “catch up” payment



New Overtime Rule
Nondiscretionary Bonuses

• Qtr. 1: January - March = $822/wk. + $2,000 bonus 
• The $2,000 bonus is more than the $1,183 necessary.

• Qtr. 2: April - June = $822/wk. + $600 bonus 
• The $600 bonus is $583 short of the $1,183 necessary, thus 

the employee is nonexempt for the quarter and due 
overtime.

• Qtr. 3: July -September = $822/wk. + $2,000 bonus 
• Qtr. 4: October - December = $822/wk. + $500 bonus 

• If the employer makes a $683 catch-up payment in the first 
period in January, the employee remains exempt.



New Overtime Rule
Highly Compensated Employees (HCE)

• HCEs must continue to receive at least the full standard 
salary level amount ($913) each week without regard to the 
payment of nondiscretionary bonuses and incentive 
payments. (No Change to this principle) 

• The HCE test does not allow employers to credit 
nondiscretionary bonuses or incentive payments (including 
commissions) towards the standard salary level weekly 
requirement ($913). (No Change to this principle) 

• Nondiscretionary bonuses and incentive payments (including 
commissions) may be counted towards the highly 
compensated employees’ total annual compensation 
requirement. (No Change to this principle) 



New Overtime Rule
Automatic Updates

• The standard salary and HCE levels will 
be automatically updated every three 
years beginning on January 1, 2020. 

• The Secretary will publish a notice in the 
Federal Register of the updated salary and 
total annual compensation amounts that 
will be required at least 150 days before 
the effective date.



New Overtime Rule
Automatic Updates

Standard salary level – updated to equal the 
40th percentile of weekly earnings of full-
time salaried workers in the lowest-wage 
Census Region (currently the South region).



New Overtime Rule
Automatic Updates

Highly Compensated Employees – updated 
to equal the 90th percentile of annualized 
earnings of all full-time salaried workers 
nationally (all regions). 



Salary Basis Test

Must be paid the full salary for any week in 
which the employee performs any work.



Salary Basis Test

• Employee regularly receives a 
predetermined amount of compensation 
each pay period (on a weekly or less 
frequent basis). 

• The compensation cannot be reduced 
because of variations in the quality or 
quantity of the work performed.

• Need not be paid for any workweek when 
no work is performed.



Deductions from Salary

• An employee is not paid on a salary basis 
if deductions from the predetermined 
salary are made for absences occasioned 
by the employer or by the operating 
requirements of the business 

• If the employee is ready, willing and able 
to work, deductions may not be made for 
time when work is not available.



No Salary Requirements

• The salary level and salary basis tests do 
not apply to: 
– Outside Sales Employees 
– Doctors 
– Lawyers 
– Teachers 
– Employees in certain computer-related 

occupations paid at least $27.63 per 
hour



Permitted Salary Deductions

Seven exceptions from the “no pay-docking” rule:
1. Absence from work for one or more full days for 

personal reasons, other than sickness or 
disability.

2. Absence from work for one or more full days 
due to sickness or disability if deductions made 
under a bona fide plan, policy or practice of 
providing wage replacement benefits for these 
types of absences.

3. To offset any amounts received as payment for 
jury fees, witness fees, or military pay.



Permitted Salary Deductions

Seven exceptions from the “no pay-docking” 
rule:

4. Penalties imposed in good faith for violating 
safety rules of “major significance.”

5. Unpaid disciplinary suspension of one or 
more full days imposed in good faith for 
violations of workplace conduct rules.

6. Proportionate part of an employee’s full 
salary may be paid for time actually worked 
in the first and last weeks of employment.

7. Unpaid leave taken pursuant to the Family 
and Medical Leave Act.



Duties Test

The Final Rule did not make any changes 
to the Duties Tests.
• Executive
• Administrative
• Professional
• Computer Related Occupations
• Outside Sales



Executive Duties



Executive Duties

• Primary duty is management of the 
enterprise or of a customarily recognized 
department or subdivision; 

• Customarily and regularly directs the work 
of two or more other employees; and

• Authority to hire or fire other employees or 
whose suggestions and recommendations 
as to hiring, firing, advancement, 
promotion or other change of status of 
other employees are given particular 
weight.



Primary Duty

• The principal, main, major or most important 
duty that the employee performs.

• Factors to consider include, but are not 
limited to: 
– Relative importance of the exempt duties;
– Amount of time spent performing exempt work;
– Relative freedom from direct supervision; and
– Relationship between the employee’s salary and 

the wages paid to other employees for the same 
kind of nonexempt work. 



Primary Duty

• Employees who spend more than 50% of 
their time performing exempt work will 
generally satisfy the primary duty 
requirement.

• However, the regulations do not require
that exempt employees spend more than 
50% of time performing exempt work.



Management

• Interviewing, selecting, and training employees.
• Setting and adjusting pay and work hours.
• Maintaining production or sales records.
• Appraising employee productivity and efficiency.
• Handling employee complaints and grievances.
• Disciplining employees.
• Planning and apportioning work among 

employees.



Management

• Determining the techniques to be used; 
the type of materials, supplies, machinery, 
equipment or tools to be used; or the 
merchandise to be bought, stocked and 
sold.

• Providing for the safety and security of 
employees or property.

• Planning and controlling the budget.
• Monitoring or implementing legal 

compliance measures.



Department or Subdivision
• A “customarily recognized department or 

subdivision” must have a permanent status and 
continuing function.
– Need not be physically within the employer’s 

establishment, and may move from place to place.
– Continuity of the same subordinate personnel is not 

essential to the existence of a recognized unit.
– The employee in charge of each branch 

establishment is in charge of a recognized 
subdivision.

• Does not include a mere collection of employees 
assigned from time to time to a specific job.



Customarily and Regularly

• A frequency that must be greater than 
occasional but which, of course, may be 
less than constant.

• Includes work normally and recurrently 
performed every workweek.

• Does not include isolated or one-time 
tasks.



Two or More

• The phrase “two or more other employees” 
means two full-time employees or the 
equivalent.

• Full-time generally means 40 hours per 
week.

• The supervision of the same employees 
can be distributed among two or more 
exempt executives, but the hours worked 
by an employee cannot be credited more 
than once.



Staffing Meets the
“Two or More” Requirement
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Particular Weight

• Factors include, but are not limited to:
– Whether it is part of the employee’s job duties 

to make suggestions and recommendations.
– The frequency with which suggestions and 

recommendations are made or requested.
– The frequency with which the employee’s 

suggestions and recommendations are relied 
upon.



Particular Weight

• Suggestions and recommendations may 
be reviewed by a higher level manager.

• The exempt executive need not have 
authority to make the ultimate decision.

• Making an occasional suggestion 
regarding a change in status of a co-
worker does not meet the “particular 
weight” standard.



Concurrent Duties

• Concurrent performance of exempt and 
nonexempt work does not automatically 
disqualify an employee from exemption.

• Exempt executives generally decide when 
to perform nonexempt duties and remain 
responsible for the success or failure of 
business operations.

• Nonexempt employees generally are 
directed by a supervisor to perform the 
exempt work or perform the exempt work 
for defined time periods.



Purpose of Position

• Is the primary duty of the position to be a 
supervisor and secondarily to do the same 
work as the employees?  If so, this role 
may be “exempt.”

• Is the primary duty of the position to do the 
same work as the employees and 
secondarily to be a supervisor?  If so, this 
position may be “non-exempt.”



20% Owner Executives

• The executive exemption also includes 
employees who:
– own at least a bona fide 20-percent equity 

interest in the enterprise; and 
– are actively engaged in management of the 

enterprise.
• The salary level and salary basis 

requirements do not apply to 20% equity 
owners.



Review
• Duties requirements for executive exemption:

– Primary duty of management;
– Customarily and regularly directs the work of two 

or more other employees; and
– Authority to hire or fire or having suggestions and 

recommendations as to hiring, firing, 
advancement promotion or any other change of 
status to other employees be given particular 
weight.

• The executive exemption also applies to 20% 
owners who are actively engaged in 
management.



Administrative Duties



Administrative Duties

• Whose primary duty is the performance of 
office or non-manual work directly related 
to the management or general business 
operations of the employer or the 
employer’s customers; and

• Whose primary duty includes the exercise 
of discretion and independent judgment
with respect to matters of significance.



Management or General Business 
Operations

• Refers to the type of work performed by 
the employee.

• Work must be directly related to assisting 
with the running or servicing of the 
business.

• Does not include working on a 
manufacturing production line or selling a 
product in a retail or service 
establishment.



Management or General Business 
Operations

• Tax
• Finance
• Accounting
• Budgeting
• Auditing
• Insurance
• Quality Control
• Purchasing
• Procurement
• Advertising
• Marketing

• Research
• Safety and Health
• Human Resources
• Employee Benefits
• Labor Relations
• Public and Government 

Relations
• Legal and Regulatory 

Compliance
• Computer Network, 

Internet and Database 
Administration



Discretion and Independent 
Judgment

• The comparison and evaluation of 
possible courses of conduct, and acting or 
making a decision after the various 
possibilities have been considered.

• Must be exercised with respect to “matters 
of significance,” which refers to the level of 
importance or consequence of the work 
performed.

• Decisions and recommendations may be 
reviewed at a higher level and, upon 
occasion, revised or reversed.



Discretion and Independent 
Judgment

• Factors include, but are not limited to:
– Whether the employee has authority to formulate, 

affect, interpret, or implement management 
policies or operating practices.

– Whether the employee carries out major 
assignments in conducting the operations of the 
business.

– Whether the employee performs work that affects 
business operations to a substantial degree, even 
if the employee’s assignments are related to 
operation of a particular segment of the business.



Discretion and Independent 
Judgment

• Factors include, but are not limited to:
– Whether the employee has authority to commit 

the employer in matters that have significant 
financial impact.

– Whether the employee has authority to waive or 
deviate from established policies and procedures 
without prior approval.

– Whether the employee has authority to negotiate 
and bind the company on significant matters.

– Whether the employee provides consultation or 
expert advice to management.



Discretion and Independent 
Judgment

• Factors include, but are not limited to:
– Whether the employee is involved in planning 

long- or short-term business objectives.
– Whether the employee investigates and 

resolves matters of significance on behalf of 
management.

– Whether the employee represents the 
company in handling complaints, arbitrating 
disputes or resolving grievances.



Discretion and Independent 
Judgment

• Discretion and independent judgment 
does not include:
– Applying well-established techniques, 

procedures or specific standards described in 
manuals or other sources.

– Clerical or secretarial work.
– Recording or tabulating data
– Performing mechanical, repetitive, recurrent 

or routine work.



Use of Manuals
• Exempt employees may use manuals, 

guidelines or other established procedures if 
they:
– contain or relate to highly technical, scientific, 

legal, financial or other similarly complex matters.
– that can be understood or interpreted only by 

those with advanced or specialized knowledge or 
skills.

• Employees are not exempt if they use 
manuals to apply well-established techniques 
or procedures within closely prescribed limits.



Insurance Claims Adjusters
• Exempt status depends on actual job duties
• May be exempt if duties include:

– Interviewing insureds, witnesses and physicians.
– Inspecting property damage.
– Reviewing factual information to prepare damage 

estimates.
– Evaluating and making recommendations 

regarding coverage of claims.
– Determining liability and total value of a claim. 
– Negotiating settlements.
– Making recommendations regarding litigation.



Financial Services
• May be exempt if duties include:

– Collecting and analyzing information regarding 
the customer’s income, assets, investments or 
debts.

– Determining which financial products best meet 
the customer’s needs and financial 
circumstances.

– Advising the customer regarding the advantages 
and disadvantages of different financial products.

– Marketing, servicing or promoting the employer’s 
financial products.

• An employee whose primary duty is selling 
financial products does not qualify for the 
administrative exemption.



Human Resources

• Human Resource employees who 
formulate, interpret or implement 
employment policies generally meet the 
administrative duties requirements.

• Human Resource employees who “screen” 
applicants to obtain data regarding 
minimum qualifications and fitness for 
employment generally are not exempt 
administrative employees.



Inside Sales

• While you would think that Inside Sales 
employees are exempt because they often 
“waive, deviate, negotiate and bind in 
matters of significance,” they are non-
exempt. 

• The DOL says that there is a specific 
exemption for Outside Sales but there isn’t 
a specific exemption for Inside Sales, 
therefore, they are non-exempt.



Review

• Primary duty of the performance of office 
or non-manual work directly related to the 
management or general business 
operations of the employer or the 
employer’s customers; and

• Primary duty includes the exercise of 
discretion and independent judgment with 
respect to matters of significance.



Learned Professional Duties



Learned Professional

• The employee’s primary duty must be the 
performance of work requiring advanced 
knowledge

• In a field of science or learning
• Customarily acquired by a prolonged 

course of specialized intellectual 
instruction



Advanced  Knowledge
• Predominately intellectual in character
• Includes work requiring the consistent 

exercise of discretion and judgment.
• The advanced knowledge is generally used 

to analyze, interpret or make deductions from 
varying facts or circumstances.

• Not work involving routine mental, manual, 
mechanical, or physical work.

• Cannot be attained at the high school level.



Field of Science or Learning

• Occupations with recognized professional 
status, as distinguished from the 
mechanical arts or skilled trades

Law Accounting Actuarial Computation

Theology Teaching Physical Sciences

Medicine Architecture Chemical Sciences

Pharmacy Engineering Biological Sciences



Prolonged Course of Specialized Intellectual 
Instruction

• Specialized academic training is a 
prerequisite for entering the profession.

• Best evidence that an employee meets 
this requirement is possession of the 
appropriate academic degree.



Prolonged Course of Specialized Intellectual 
Instruction

• The learned professional exemption is not
available for occupations that may be 
performed with:
– Only the general knowledge acquired by an 

academic degree in any field.
– Knowledge acquired through an apprenticeship.
– Training in the performance of routine mental, 

manual, mechanical or physical processes.
• The exemption also does not apply to 

occupations in which most employees 
acquire skill by experience.



Customarily
• Exemption is also available to employees in 

learned professions who:
– Have substantially the same knowledge level and
– Perform substantially the same work as the 

degreed professionals,
– But attained the advanced knowledge through a 

combination of work experience and intellectual 
instruction.

• Examples:
– Lawyer who did not attend law school.
– Chemist who does not have a chemistry degree.



Doctors
• The learned professional exemption applies 

to any employee who holds a valid license or 
certificate permitting the practice of medicine.
– Osteopathic physicians
– Podiatrists
– Dentists
– Optometrists

• The exemption is also available to an 
employee who holds the requisite academic 
degree for the general practice of medicine 
and is engaged in an internship or resident 
program.



Nurses

• Registered nurses who are registered by 
the appropriate State examining board 
generally meet the duties requirements for 
the learned professional exemption.
– Many registered nurses, however, are paid by 

the hour, not on a salary basis, and thus are 
entitled to overtime pay.

• Licensed practical nurses generally do not
qualify as exempt learned professionals.



Other Medical Professions

• Registered or certified medical technologists
– 3 years of pre-professional study in an accredited 

college or university, plus 1 year of professional 
study in an accredited school of medical 
technology.

• Dental hygienists
– 4 years of pre-professional and professional 

study in an accredited college or university.
• Certified physician assistants

– 4 years of pre-professional and professional 
study, including graduation from an accredited 
physician assistant program.



Common Exempt Professions
• Lawyers
• Teachers
• Accountants
• Pharmacists
• Engineers
• Actuaries
• Chefs
• Athletic trainers
• Licensed funeral directors or embalmers



Common Nonexempt Professions

• Accounting clerks and bookkeepers who 
normally perform a great deal of routine 
work.

• Paralegals and legal assistants
• Engineering technicians



Creative Professional Duties



Creative Professional Duties

• The employee’s primary duty must be the 
performance of work requiring invention, 
imagination, originality or talent in a 
recognized field of artistic or creative 
endeavor



Recognized Field of Artistic or Creative 
Endeavor

• Music
– Musicians, composers, conductors, soloists

• Writing
– Essayists, novelists, short-story writers, play writers
– Screen play writers who choose their own subjects
– Responsible writing positions in advertising agencies

• Acting
• Graphic Arts

– Painters, photographers, cartoonists



Invention, Imagination, Originality or Talent

• A creative professional must perform work 
requiring invention, imagination, originality or 
talent.

• Creative professional work does not include:
– Work that primarily depends on intelligence, 

diligence and accuracy.
– Work that can be produced by a person with 

general manual ability and training.
• Exempt status is determined on a case-by-

case basis, depending on the extent of the 
invention, imagination, originality or talent 
exercised.



Journalists
• Employees of newspapers, magazines, television 

and other media are not exempt if they:
– Collect, organize and record information that is 

routine or public.
– Do not contribute a unique interpretation or analysis.
– Their work product is subject to substantial control.

• Journalists may be exempt if they:
– Perform on-air in radio or television.
– Conduct investigative interviews.
– Analyze or interpret public events.
– Write editorials, opinion columns or commentary.



Review

• Learned Professional
– Primary duty of the performance of work 

requiring knowledge of an advanced type in a 
field of science or learning customarily 
acquired by a prolonged course of specialized 
intellectual instruction.

• Creative Professional
– Primary duty of the performance of work 

requiring invention, imagination, originality or 
talent in a recognized field of artistic or 
creative endeavor.



Computer Related Occupations
To qualify for the computer employee exemption 
the employee must receive either: 
• A guaranteed salary or fee of $913 per week or 

more, or 
• An hourly rate of not less than $27.63 per hour 

and
– Must be employed as an analyst, computer 

programmer, software engineer or other similarly 
skilled and 

– The primary duty must be in design, development, 
creations, systems analysis etc. (as defined in the 
regulations).



Outside Sales

• Primary duty is 
– Making sales or obtaining orders or contracts 

for services or facilities for consideration paid 
by customer and

– Customarily and regularly engaged away from 
the employer’s place(s) of business in 
performing such primary duty. 

• Salary Level and Salary Basis Tests do not 
apply.



The Employers Association

• Questions?

• Contact Us:
3020 West Arrowood Rd.
Charlotte, NC 28273
(704) 522-8011
www.employersassoc.com


